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WHAT IS BREACH OF CONTRACT ?

• Contracts are made for being performed. But there are certain

circumstances when one of the parties does not perform his part of

the contract. Non-performance is called “Breach”.

• TYPES OF BREACHES:

• Following are the types of Breaches:

1. Material breach

2. Minor breach

3. Anticipatory breach

4. Actual breach



MATERIAL BREACH:

• The first, and most sever type of breach, is called

“material breach.” Generally a material breach of

contract involves one of the key elements of the

contract not being provided or undertaken as agreed.

 EXAMPLE: If, for instance, you were to purchase a

computer package online and only receive a monitor

upon delivery, your contract with the provider would be

materially breached.



MINOR BREACH:

• It’s important to be clear that not all breaches of a contract

will be material and hence immediately end the wronged

party’s obligations. In this case there would have been a

remedy to the breach of contract.

 EXAMPLE: For instance, be if the computer company

delivered the equipment but a couple of pages were missing

from the user manual. This would not lead to an immediate

cancellation of the contract.



ANTICIPATORY BREACH

• An anticipatory breach occurs when a party demonstrates his

intention to breach of contract.

• EXAMPLE: Jane agrees to sell her antique sewing machine to

Amanda, and the two agree on the purchase price of $1,000, the sale

to occur on May 1st. On April 25th, Amanda tells Jane that she

cannot come up with the money on time. Following this

communication, Jane can reasonably assume that Amanda is in

anticipatory breach. This enables Jane to sell the sewing machine to

someone else, or potentially file a lawsuit against Amanda for

breach of contract.



ACTUAL BREACH

• This is of course the most common way that a party

will breach a contract. It occurs when the time arrives

for a party to perform their side of an agreement and

they don’t perform.

 Example: “Ali” agrees to deliver 10 kg of rice to

“Hassan” on 30th November. Ali fails to deliver the rice

to Hassan on agreed time. This is actual breach of

contract by Ali.



ENTITLEMENT OF REMEDIES

• Where a contract is broken the injured party becomes

entitled to one or more following remedies:

1. Recession of the contract.

2. Suit for damages.

3. Suit upon quantum meruit.

4. Suit for specific performance.

5. Suit for injunction.



RECESSION OF CONTRACT

• When a contract is broken by one party, the other

party may treat the contract as rescinded and refuse to

perform his part of the contract.

 EXAMPLE: A promises B to supply 100 bags of rice on a

certain day and B promises to pay the price on receipt

of goods. A does not deliver the goods on the

appointed day. B is discharged from liability to pay the

price.



HOW RECESSION CAN BE PERFORMED?

• Recession can be performed by:

1. Agreement

2. Wrong or default of adverse party

3. Inadequate consideration

4. Time



• WHEN RECESSION BE GRANTED: The court may 
grant recession where: 

1. The contract is voidable by plaintiff.

2. The contract is lawful and the defendant is to be
blamed more than the plaintiff.

• WHEN RECESSION BE REFUSED: The contract
may refuse to grant recession where:

1. Plaintiff has expressly or impliedly ratified the
contract.

2. Parties cannot be restored to their original position due
to changed circumstances.

3. Third party has acquired right in good faith and for
value.

4. Only a part of the contract is to be rescinded and such
part cannot be separated from the rest of the contract.



DAMAGES

• Damages means the money compensation allowed to an

injured party for the loss or injury suffered by him by the

breach of contract. The objects or awarding damages is not

punishment but compensation.

• Damages in simple term refers to a form of compensation

due to a breach, loss or injury. Damages are often confused

with damage. However it is to be noted that the word

damage would be monetary or non monetary while damages

refer to pecuniary compensation.



• Damages can be distinguished from compensation. In

general compensation is a wider concept. However, in

practical term there is not much difference and

compensation is often refer to damage as well.

• Types of damages:

1. General and special damages.

2. Nominal damages

3. Aggravated and Exemplary damages.

4. Liquidated and unliquidated damages.



General and Special damages

• Damages which are in the normal course of

event are known as general damages while

special damages refers to those circumstances

which were reasonably anticipated by the

parties when they entered into a contract.



Nominal Damages

• It may be awarded when there is no actual loss

or injury caused to a party against whom a

breach has been caused or in cases where there

has been violation of legal right without any

actual damage being proved.



Aggravated and Exemplary Damages

• Aggravated damages gains significance whether the

damages are caused to the parties are aggravated due to

motive, conduct or manner of inflicting injury whereby the

plaintiff’s feeling and dignity are adversely affected

resulting in mental distress. Aggravated damages is mostly

compensatory in nature.

• Exemplary Damages on the other hand are punitive in

nature. Since they intent to punish the defendant and not

merely compensating or depriving the defendants of the

profits made.



Liquidated and Unliquidated damages 

• Parties may agree to payment of a certain sum in case

of breach of contract. When such stipulation are made

in the contract, they are liquidated damages.

Unliquidated damages on the other hand are awarded

by the courts when the damages are not contractually

ascertained and are based on assessment of loss or

injury caused in the party suffering from breach of

contract.



Remedies for Breach 

1. Damages (on the basis of contract)

2. Quantum meriut (Not on the basis of contract)

3. Specific performance (as per Section 10 of SRA, 1963)

4. Injunction.

• The illustration to the section 73 illustrates various kinds of

breaches. There are three kinds of breaches which we already

mentioned above except quantum meriut.

• Section 73 deals with the damages. Section 74 deals with the

liquidated damages.



Damages for the loss sustained

• Section 73 of the Indian Contract Act 1872 lays down four

important rules governing the measure of damages.

• First Rule: Section 73(1)

• When a contract has been broken, the party who suffers by

such breach is entitled to receive from the party who has

broken the contract, compensation for any loss or damage

caused to him:

• Which naturally arose in the usual course of things from

such breach, or

• Which the parties knew, when they made the contract, to be

likely to result from the breach of the contract.

• An uncommonly known fact is that Section 73 is based on a

case law, i.e. Hadley v. Baxendale (1854) 9 Ex. 354



Hadley v. Baxendale (1854) 9 Ex. 354

• The well-known rule in this case was stated by the Court as follows:

• “Where two parties have made a contract which one of them has

broken, the damages which the other party ought to receive in

respect of such breach of contract should be either such as may

reasonably and fairly be considered as arising naturally, i.e.

according to usual course of things, from such breach of contract

itself, or such as may reasonably be supposed to have been in the

contemplation of both parties at the time they made the contract as

the probable result of the breach of it.”



Second Rule: Section 73(3)

• The second rule of measuring damages deals with remoteness of

damage. It states, “Such compensation is not to be given for any

remote and indirect loss or damage sustained by the reason of the

breach.”

• Damages are measured by the loss actually suffered by the party.

The loss must naturally arise in the usual course of things from the

breach; or it must be such as the parties knew, when they made the

contract, to be likely to result from the breach of it. Therefore, it

follows that a party is not liable for a loss too remote, i.e. which is

not the natural or probable consequence of the breach of the

contract.



Case Law

• In Madras Railway Company v. Govinda (1898) 21 Mad. 172, the

Plaintiff, who was a tailor, delivered a sewing machine and some

clothes to the defendant railway company, to be sent to a place

where he expected to carry on his business in an upcoming festival.

Due to mistakes made by the company’s employees, the goods

were delayed and were not delivered until some days after the

festival was over. The plaintiff had not given any notice to the

railway company that the goods were required to be delivered

within a fixed time for any special purpose. On a suit by the plaintiff

to recover a sum of his estimated profits, the Court held that the

damages claimed were too remote.



Third rule: Explanation to Section 73

• The third rule is to be found in the Explanation to Section 73, which

provides as follows:

• “In estimating the loss or damage arising from a breach or contract,

the means which existed of remedying the inconvenience caused by

the non-performance of the contract must be taken into account.”

• Therefore, if a railway company, having contracted with a passenger

to take him to a particular station fails to do so, the passenger is

entitled to damages for the inconvenience of having to walk and any

reasonable expense which he incurs, like staying at a motel, and he

may get some other conveyance, and charge the railways with that

expense if it is a reasonable thing to do so in that particular

circumstance. What is not reasonable is for him to charter a special

train to save himself for waiting and charge the railway company

with the expenses.



Fourth Rule: Section 73

• It is to be noted finally, that damages payable for the breach of a

quasi-contract are exactly the same as those payable for any other

contract. To rephrase, all the above rules apply to quasi-contracts in

the same manner.

• It should be noted that when no loss arises from the breach of

contract, only nominal damages are awarded. Damages are given

by way of restitution and compensation only, and not by way of

punishment. The aggrieved party can therefore recover the actual

loss caused to him as compensation.



SUIT FOR SPECIFIC PERSON

• Where damages are not adequate remedy, the

court may direct in breach to carry out his

promise according to the terms of the contract.

• Example: A, agreed to sale his house to B.

Afterwards A, refuses to sale. At the suit of B,

court shall ask A, to carry out the contract.



SPECIFIC PERFORMANCE SHALL NOT 

BE GRANTED WHERE

1. Monetary compensation is adequate remedy.

2. Contract is of personal nature.

3. Court cannot supervise the performance.

4. Contract is inequitable to either party.

5. Contract by nature is revocable.

6. Contract is made by trustees in breach of trust.

7. Contract made by company is ultra vires.



SUIT FOR INJUNCTION

• Injunction is an order of court restraining a person from

doing a particular act. It is a mode of securing the

specific performance of a negative term of a contract.

• EXAMPLE: If, you own a website and another firm is

continually copying the material on your site in

violation of copyright notices and contractual

provisions, then a court can award money damages and

issue an injunction to prevent that conduct from

recurring.



Section 74

• Sometimes the parties to a contract, at the time of making contract

agree to the amount of compensation payable in the event of the

breach of contract.

• The amount of compensation payable, which has been agreed

beforehand, may be either liquidated damages or penalty.

• If the compensation to be paid on the breach of contract is the

genuine pre-estimate of the prospective damages, it is known as

liquidated damages.

• If the compensation agreed to be paid in the event of breach of

contract is excessive and highly disproportionate to the likely loss,

viz. the amount fixed is terrorem, with a view to discouraging

breach of contract, it is known as penalty.

• Whether a stipulation was penalty or liquidated damages depends on

the construction of contract to be judged at the time it was made,

and mere description as penalty or liquidated damages though

relevant was not decisive.



Distinction between Penalties and liquidated 

damages

• The distinction between penalties and liquidated

damages depends on the intention of the parties to be

gathered from the whole of the contract. If the intention

is to secure performance of the contract by the

imposition of any fine or penalty, then the sum

specified is penalty; but if on the other hand the

intention is to assess the damage for breach of the

contract, it is liquidated damages.



English law on the point

• Under English law, if the amount of compensation agreed to by the

parties is by way of liquidated damages, the plaintiff will be entitled

to recover by way of liquidated damages, the plaintiff will be

entitled to recover the agreed amount of compensation, neither more

nor less on that, without the plaintiff having to prove the exact

amount of loss suffered by him by the breach of contract.

• On the other hand, if the compensation agreed upon is in the nature

of penalty, the plaintiff will be indemnified to the extent of the

actual loss suffered to him. The amount fixed by way of penalty is

the maximum limit of damages, rather than making a pre-estimate of

the same.

• Beyond the penalty, you shall not go; within it you are to give the

party any compensation which he can prove himself entitled to.

[Wilbeam v. Ashton (1807) 1 Camp 78]



• IN Dunlop Pneumatic Tyre Co. v. New Garage and Motor Co. Ltd.

(1915) AC 79, it was held by the House of Lords that the sum of

compensation payable on the breach of the agreement was the

genuine pre-estimate of damages, and therefore liquidated damages.

• If the agreed damages are highly excessive, and that high sum is

agreed to be paid whether the breach results in a small or heavy loss,

the sum so fixed would be considered to be in terrorem and will be

deemed to be penalty rather than liquidated damages.

• In Ford Motor Co. v. Armstrong (1915), it was held that the amount

of compensation fixed for the breach was an arbitrary one and it is

stipulated payment of such high damages even for a triffling breach

and it was considered as penalty.



Indian Law

• If the parties to an agreement agree to a certain sum by
way of liquidated damages, the damages payable will
not exceed that sum even though the actual loss
suffered by the plaintiff exceeds the amount so fixed.

• In Fateh Chand v. Balkrishna Das, AIR 1963 SC 1405,
the court held that where a contract contains stipulation
by way of penalty the court has jurisdiction to award
such sum only as it considers reasonable but not
exceeding the amount specified in the contract by
compensation.

• It further lays down that section 74 provides that the
aggrieved party is entitled to receive compensation
from the party who has broken the contract whether or
not actual damage is proved.



• The rule contained in Section 74 provides that when the parties have

mentioned in the agreement the amount of compensation to be paid

in the event of breach, the injured party is entitled to receive

compensation not exceeding the amount named in the contract. This

is the rule regardless of the fact whether the sum agreed to be paid is

by way of liquidated damages or penalty. It means that the amount

of compensation, if pre-determined by the parties, is the maximum,

which the injured party can receive. Mention of specific amount of

compensation does not necessarily entitle the plaintiff to claim that

sum, but the actual amount is to be determined by the court. The

court, however, cannot award higher damages than agreed upon.

• Illustration (d) to Section 74: A gives B a bond for the repayment of

Rs. 1,000 with interest at 12 per cent. at the end of six months, with

a stipulation that, in case of default, interest shall be payable at the

rate of 75 per cent. from the date of default. This is a stipulation by

way of penalty, and B is only entitled to recover from A such

compensation as the Court considers reasonable.



• In Chunnilal Mehta and Sons Limited v. Century Spgs Mfg Co.

Ltd, AIR 1962 SC 1314, Justice Mudholkar suggested that where

the right to recover liquidated damages under section 74 is found to

exist “no question of ascertaining damage really arise”. As Section

74 already says that the named sum is recoverable “whether or not

the actual damage or loss is proved to have been cause thereby”.

• This view was reaffirmed by Justice Shah in Maula Bux v. Union

of India (1969) 2 SCC 54.

• So, it is a clear rule that under Section 74, it is not required to prove

actual damage.

• Thus, there is a slight change occurs also, now the court will award

reasonable damages. In ONGC v. Saw Pipes Ltd, AIR 2003 SC

2629, observed that jurisdiction of the court to award compensation

in case of breach of contract is unqualified except as to the

maximum stipulated and compensation has to be reasonable.



• Sometimes, the contract may stipulate the payment in

installments with the condition that on default of any of the

installments, the whole of the amount will immediately

becomes payable. [K.P. Subbarama Sastri v. K.S.

Raghvar, AIR 1987 SC 1257].

• If, in any contract, the compensation agreed upon by the

parties, is a genuine pre-estimate of the compensation, i.e. If

it is not by way of penalty, the court will enforce the

agreement as such [T.K.Sundaram v. Co-operative Sugars

Ltd.].



• Section 74 recognises an exception in case of When any person

enters into any bail-bond, recognizance or other instrument of the

same nature or, under the provisions of any law, or under the orders

of the [Central Government] or of any [State Government], gives

any bond for the performance of any public duty or act in which the

public are interested, he shall be liable, upon breach of the condition

of any such instrument, to pay the whole sum mentioned therein.

• Illustration (c) to this point: A gives a recognizance binding him in a

penalty of Rs. 500 to appear in Court on a certain day. He forfeits

his recognizance. He is liable to pay the whole penalty.



QUANTUM MERUIT

• Quantum meruit is a Latin term, which means “ as

much as earned” & “as much as deserved”. A right to

sue on a quantum meruit arises where a contract, partly

performed by one party, has become discharged by the

breach of the other party.

• The right to payment is based on an implied promise by

the other party to pay for what has been done. It does

not arise out of the original contract.



Party rightfully rescinding contract, entitled 

to compensation: Section 75

• A person who rightfully rescinds a contract is entitled to

compensation for any damage which he has sustained through the

non-fulfilment of the contract.

• Illustration A, a singer, contracts with B, the manager of a theatre,

to sing at his theatre for two nights in every week during the next

two months, and B engages to pay her 100 rupees for each night’s

performance. On the sixth night, A wilfully absents herself from the

theatre, and B, in consequence, rescinds the contracts. B is entitled

to claim compensation for the damage which he has sustained

through the non-fulfilment of the contract.



• The essentials of an action of quantum meriut are:

1. One of the parties make a breach of contract, or prevents the

performance of it by the other side.

2. The party injured by the breach of contract who has already

performed a part of it, elects to be discharged from further

performance of the contract and brings an action for recompense

for the value of work he has already done.

• For example, if A agrees to deliver B 500 bags of wheat and when A

has already delivered 100 bags, B refuses to accept any further

supply, A can recover from B the value of wheat which he has

already delivered.

• The real nature of remedy is quasi-contractual.


